Introduction
The provisions that prohibit reckless credit granting form part of the measures that were introduced by the National Credit Act 1 with the aim of resolving the problem of over-indebtedness and preventing reckless credit lending. In terms of section 81 (2) of the National Credit Act a credit provider may not enter into a credit agreement with a consumer without first taking reasonable steps to assess the consumer's debt repayment history, existing financial means, prospects and obligations, his understanding of the risks and costs of the proposed credit, and his rights and obligations under a proposed credit agreement. The credit agreement will be reckless in terms of the National Credit Act if the credit provider fails to conduct this assessment, irrespective of the outcome of the assessment. It seems that a practice of not conducting this assessment has evolved amongst certain credit providers where the credit agreement involved is a suretyship agreement. This article investigates whether or not a suretyship agreement is a credit agreement for the purposes of the National Credit Act; what the definition of a credit guarantee set out in section 8(5) encompasses; and if a section 81(2) assessment should be conducted in the case of a suretyship agreement.
person undertakes or promises to satisfy upon demand any obligation of another consumer in terms of a credit facility or a credit transaction to which this Act applies.
In terms of subsection 2, referred to in the definition, no agreement is a credit agreement if it is a policy of insurance or credit extended by an insurer solely to maintain the payment of premiums on a policy of insurance, if it is a lease of immovable property, or if it is a specific stokvel transaction.
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It may be argued that the definition of a credit guarantee is not reconcilable with the definition and characteristics of a common-law suretyship (ie an accessory guarantee), but that it refers rather to a primary guarantee, such as a demand guarantee or letter of credit, and that the National Credit Act therefore does not apply to a common-law suretyship. 10 Contrary to accessory guarantees (eg, suretyships), primary guarantees, such as demand guarantees and letters of credit, create primary obligations which are not dependent on the existence of a principal debt.
11
Therefore, the definition and nature of a contract of suretyship (ie, accessory guarantee) and primary guarantees should be examined.
What is a suretyship?

General
"Guarantees are usually taken to provide a second pocket to pay if the first should be empty". 12 Guarantees and indemnities, which are also described as "securities", are distinct arrangements in terms of which a third party -the surety (guarantor) -agrees to assume liability if the debtor defaults or causes loss to the creditor. The former arrangement is a traditional guarantee (suretyship) and the latter involves an indemnity. 13 Therefore, a guarantee is usually issued to cover a credit agreement or transaction; in other words, the guarantee is issued as financial security by a third party in favour of the creditor.
14 In South African law the words "guarantee" and "suretyship" have often been referred to as synonyms and have been referred to interchangeably by legal writers and courts alike. For instance, sometimes the word "guarantee" or variants of the word are used when suretyship is meant. At other times the word "guarantee" is meant to be used as a verb and the meaning is then more straightforward. In recent years this practice of using the words "guarantee" and "suretyship" synonymously and interchangeably has been criticised. However, the practice is ingrained in the South African law reports and will be difficult to eradicate. 15 It is not our intention to attempt to describe the exact differences between the words "guarantee" and "suretyship", nor is it our intention to distinguish between the "suretyship" and the "indemnity contract". 16 The generic term "guarantee" can comprise two very different devices: (1) the primary guarantee (ie, the demand guarantee, which is also known as the performance guarantee/bond or the independent guarantee) or letter of credit, and (2) the secondary (or accessory) guarantee (ie, the suretyship guarantee or the traditional guarantee). However, as demand guarantees and letters of credit (including standby letters of credit) are also sometimes regarded as either forms of guarantees, particularly contracts of suretyship, 17 or closely related to them, but with 14 Gorton 1997 JBL 240. 15 
Forsyth and Pretorius Suretyship 27 note 7; Mouton v Die Mynwerkersunie 1977 1 SA 119 (A).
The distinction between the word "guarantee" (in Afrikaans also known as "garansie" and "waarborg") and "suretyship" is indeed problematic (see Lubbe 1984 THRHR 391; Caney Suretyship 65-66) . In practice, the characteristics of so-called common-law suretyship are blurred, inter alia by poor, vague or wide drafting of agreements (see also Lubbe 1984 THRHR 391) . For example, in the case of Neuhoff v York Timbers Ltd 1984 4 SA 666 (T) 675 the surety's obligations were set out in broad terms in the agreement and the words "payment upon demand" were used. Therefore, even if the words "suretyship" and "guarantee" are used in a contract, their meaning must still be gathered from the context (see List v Jungers 1979 3 SA 106 (A)).
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For a discussion of the difference between suretyship and contract of guarantee, see Forsyth and Pretorius Suretyship 30-32 and the authorities cited; and for a discussion of the differences between a contract of suretyship and indemnity contract, see also Van Niekerk and Schulze International Trade 302. It has also been said that a demand guarantee is comparable to an indemnity rather than a suretyship (for a full discussion of this, see Penn 1986 JIBL 225-226) . However, for a view that a demand guarantee is distinguished from a true indemnity, see Perrignon 1991 JBFLP 161. distinct characteristics, 18 it is important for current purposes to distinguish the demand guarantee, the commercial letter of credit and the suretyship guarantee from one another. From the discussion below, it will be seen that the demand guarantee is unique in character and actually stands between the suretyship guarantee (where the undertaking to pay is secondary both in intent and in form -ie, it is accessory to the principal debt) and the commercial letter of credit (where the undertaking to pay is primary both in form and intent), in the sense that, it is secondary in intent but primary in form (ie, the guarantor has a secondary intent to pay, but the payment obligation is primary in form).
It should also be borne in mind that it is always a question of construction, whether a particular contract is an accessory (secondary) guarantee (eg, suretyship) or a primary guarantee (eg, a demand guarantee or letter of credit). 
Defining the accessory guarantee (suretyship guarantee)
The Roman law and the Roman-Dutch common law required no formalities regarding contracts of suretyship. 20 Initially, it was not necessary, for a contract of suretyship to be valid, that it should take a specific form or be embodied in writing.
21
This position was later changed by legislation. Today, section 6 of the General Law Amendment Act 22 requires that the terms of a contract of suretyship must be embodied in a written document signed by, or on behalf of, the surety, in order for it to be valid and enforceable in the South African law. that the undertaking of the surety is accessory to the main contract, the liability under which he does not disturb, but it is an undertaking that the obligation of the principal debtor will be discharged, and, if not, that the creditor will be indemnified.
Eventually, Forsyth and Pretorius provided a well-drafted definition of the suretyship.
They define the suretyship as an accessory contract by which a person (the surety) undertakes to the creditor of another (the principal debtor), primarily that the principal debtor, who remains bound, will perform his obligation to the creditor and, secondarily, that if and so far as the principal debtor fails to do so, the surety will perform it or, failing that, indemnify the creditor.
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Their definition of suretyship has since been supported by the Appellate Division (as it was known then). 31 According to them, the fact that the surety's obligation is an by the surety that the principal debtor will perform his obligation, and only a secondary obligation that if the principal debtor defaults, the surety will indemnify the creditor, cannot be supported. The authorities establish clearly enough that by the contract of suretyship, the surety accedes to the obligation of the principal debtor in the sense that, without disturbing the primary liability of the principal debtor, the surety gives a conditional undertaking that if the principal debtor should fail to perform his obligation, the surety will perform it in his place, if appropriate, or will otherwise indemnify the creditor. Such other indemnification will generally take the form of the payment of such damages as the creditor may have suffered in consequence of the principal debtor's breach of contract. It is not a prerequisite of a contract of suretyship that the intending surety should primarily undertake that the principal debtor will perform his obligation to the creditor." Furthermore, not all jurists agree with the definition provided by Forsyth and Pretorius. For accessory obligation, simply means that in order to constitute a valid suretyship between surety and creditor, there has to be a valid principal obligation between the debtor and the creditor. The suretyship is said to be accessory to the transaction that creates the obligation of the principal debtor. In other words, every suretyship is conditional upon the existence of a principal obligation. Therefore, in the absence of a valid principal obligation, the surety is generally not bound and the surety can raise any defence that the principal debtor can raise.
32
In the English law a "guarantee" is defined as a promise to be liable for the debt, or failure to perform some other legal obligation, of another person. 33 The person to whom the promise is made, for example a bank, may be called the "creditor", the person who makes the promise is the surety or guarantor, and the other whose instance, Lotz "Suretyship" para 190 states that although there is no universally accepted definition of suretyship, the following definition correctly reflects the normal incidents of a suretyship: "Suretyship is a contract in terms of which one person (the surety) binds himself as debtor to the creditor of another person (the principal debtor) to render the whole or part of the performance due to the creditor by the principal debtor if and to the extent that the principal debtor fails, without lawful excuse, to render the performance himself." In criticising the definition provided by Forsyth and Pretorius, Lotz states that while it can be accepted that it will, at the time of contracting, be in the mind of both the creditor and the surety that the principal debtor will perform, it seems futile to say that the surety's primary undertaking is that the principal debtor will perform as that "primary undertaking" clearly does not create a primary (or any) obligation between the creditor and the surety. Furthermore, if such a primary obligation were indeed created, a creditor would probably have to call on a surety to perform in terms of the primary obligation (ie, call on the surety to persuade the principal debtor to perform) before enforcing the secondary obligation and that is not the law (Lotz "Suretyship" para 191) .
See Forsyth and Pretorius Suretyship 28. In our law the contract of suretyship is also a contract of indemnity, because it is entered into for the better security of the creditor. However, the same cannot be said of indemnity contracts, because not all contracts of indemnity are contracts of suretyship. The absolute and independent nature of the contract of indemnity distinguishes itself from the subsidiary and accessory nature of the contract of suretyship (see Roberts Law of Contract § 3795; and De Villiers Suretyship 6). There is no statutory definition or acceptable definition of contract of indemnity in modern South African literature or case law. The latest definition offered, which took all previous definitions provided by jurists as well as courts into consideration, defines a contract of indemnity (see De Villiers Suretyship 8-9 and the authorities cited) as: "an agreement in terms whereof a person (the indemnifier), binds himself as principal debtor to another (the indemnified), to protect, secure and hold the indemnified harmless against any hurt, harm or loss sustained, or legal responsibility incurred by the indemnified as a result of past or future events, whatever the nature of such events, and which form the subject matter of the indemnity." In practice, it is often difficult to distinguish between a suretyship and a contract of an indemnity, particularly because they share many similarities, but also have important differences. A discussion of the differences and similarities of a suretyship and a contract of indemnity falls outside the scope of this article, but a full discussion thereof can be found in the following sources: obligation is guaranteed, for example, the bank's customer, is the principal debtor.
34
A true guarantee obligation (eg, suretyship) is secondary and accessory to the obligation, the performance of which is guaranteed; and the surety (or guarantor)
undertakes that the principal debtor (the bank's customer) will perform his (the principal debtor's) obligation to the creditor (the bank) and that he (the guarantor or surety) will be liable to the creditor if the principal debtor does not perform. The guarantor's (the surety's) liability for the non-performance of the principal debtor's obligation is therefore co-extensive with that obligation. This means that if it turns out that the principal debtor's obligation does not exist, is void, discharged or diminished, the guarantor's (the surety's) obligation in respect thereof is also. This is contrary to the situation where a primary or direct undertaking, such as a demand guarantee or letter of credit, has been given to perform the customer's obligation. If the undertaking is of this nature, then the promise will be enforceable whether or not that of the principal debtor is enforceable.
35
When a bank advances money to its customer, it often requires security from a third party by way of a contract of guarantee (ie, a contract of suretyship) to secure the money advanced to the customer. 36 It has been stated that a "suretyship" is the generic term given to contracts in terms of which one person (the surety) agrees to answer for some existing or future liability of another (the principal) to a third person (the creditor), and by which the surety's liability is in addition to, and not in substitution for, that of the principal. 37 A suretyship guarantee is secondary both in intent and in form. The intention of the parties is that the surety will be called upon to pay (or, instead, to perform the principal debtor's obligations under the underlying contract) only if the principal debtor defaults in performance, and then only to the extent of the principal debtor's liability and subject to any defences available to the principal debtor. This intention is reflected in the form of the suretyship guarantee, which is expressed to become payable only upon the principal debtor's default.
Hapgood Banking 701. 35 Hapgood Banking 701-702; Bennett 1994 JBL 575. 36 Goode Guide to the URDG 15.
37
Andrews and Millett Guarantees para 1-001.
Accessory guarantees (suretyship guarantees) v primary guarantees (letters of credit and demand guarantees)
In contrast to the above, the demand guarantee and letters of credit create another kind of duty that is a primary duty which is not materially, that is, substantively conditional on bringing proof of the breach or failure of the primary obligor under the transaction. These instruments are in this regard materially independent, and they may become due and payable before any such duty arises under the transaction or even entirely regardless of whether or not any such duty matures now or later on.
39
A demand guarantee in contrast can be described as a personal security under which a guarantor (eg, a bank) promises payment to a beneficiary ( In this scenario, the intention of the parties to the underlying contract (ie, to the contract of sale) is that the bank issuing the letter of credit is to be the first port of call for payment and this is the effect of the agreement between them. Whereas in the case of an accessory guarantee (ie, suretyship guarantee) the creditor (beneficiary) cannot make a call for payment on the guarantor without establishing default by the principal debtor, the opposite is true of the letter of credit, where the parties have elected payment by the bank (guarantor) as the primary method of payment. Only if this fails without fault on the part of the beneficiary is he (the beneficiary) entitled to resort to the buyer (principal) under the underlying contract of sale.
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The demand guarantee stands between the accessory guarantee (ie, suretyship guarantee) and the commercial letter of credit in the sense that it is secondary in intent but primary in form. Performance in terms of the underlying contract is due, in the first instance, from the principal and the demand guarantee is intended to be resorted to only if the principal has failed to perform. Although this is the intention of the parties, the demand guarantee is not in form linked to default under the underlying contract, nor is there any question of performance of that contract by the guarantor. The only purpose of the demand guarantee is to hold the beneficiary riskfree up to the agreed maximum amount; and the only condition of the guarantor's (eg bank's) payment liability is the presentation of a demand and of all the other documents (if any) specified in the guarantee in the prescribed manner and within the period of the guarantee.
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The demand guarantee is unique in its character. does not matter whether it is between himself and the principal, he is entitled to payment. 47 The guarantor/issuer must honour such a demand, the principal must reimburse the guarantor/issuer, and any disputes between the principal and the beneficiary, for example, any claim by the principal that the drawing was a breach of the contract between them, must be resolved in separate proceedings to which the guarantor/issuer will not be a party. 48 Therefore, if actual proof of breach or nonperformance is required under the guarantee, the facility is not a primary guarantee, but an accessory guarantee (suretyship).
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Goode In order to gain clarity, it should be investigated whether or not a surety will arise only when the principal debtor is in default. liable to perform or indemnify the creditor only where the principal debtor has defaulted and the surety is then called upon/requested by the credit provider (eg, bank) to perform on the principal debtor's behalf. So until a creditor demands/requests from the surety to perform in terms of the suretyship, the surety might not even be aware of the default of the principal debtor and that his obligation to perform or indemnify has now arisen. The words "upon demand" used in section 8(5) do not, in our view, carry the same meaning as they would when dealing with primary guarantees, such as demand guarantees.
In addition to the above, cognisance must also be taken of section 4(2)(c) of the Act.
Section 4(2)(c) of the Act also provides that the Act will apply to a credit guarantee only to the extent that the Act applies to the underlying credit facility (eg, credit-card facility) or credit transaction (eg, mortgage agreement) in respect of which the credit guarantee is granted. Therefore, if the Act does not apply to the credit facility or credit transaction (ie, the primary debt) in respect of which the credit guarantee is granted, the Act will not apply to the guarantee. From section 4(2)(c) the deduction can be made that the term "credit guarantee" clearly refers only to accessory/secondary guarantees, such as suretyships, because a clear reference is made to the primary debt (ie, the underlying contract) and if it were to also include primary guarantees, such as letters of credit or demand guarantees, there would not have been any reference to the primary debt (ie, the underlying contract) as these latter guarantees are not concerned in the least with the underlying contract. The deduction is also further strengthened by the fact that accessory/secondary guarantees are normally subject to the same substantive law and the same jurisdiction or arbitration clause to which the underlying transaction (ie, primary debt) itself is subject 56 and section 4(2)(c) of the Act makes it clear that the Act will apply to the credit agreement only to the same extent that it will apply to the primary debt. However, on the face of it, it appears that a common-law suretyship is covered by the definition of "credit guarantee" since the existence of another consumer's obligation is required. Unfortunately, the use of the phrase "upon demand" could unnecessarily lead one to the wrong conclusion that the definition of "credit guarantee" does not cater for the conditional nature of a contract of suretyship.
In Firstrand Bank Ltd v Carl Beck Estates (Pty) Ltd
57 one of the things the court had to decide was whether or not a surety and co-principal debtor (second respondent) was a consumer to whom a notice in terms of section 129 of the National Credit Act (ie, default notice) was required to be given. The second respondent entered into a suretyship agreement in terms of which he undertook to bind himself in his personal capacity in favour of the plaintiff (the bank) for all the first respondent's (the principal debtor's) debt (concerning a mortgage agreement) to an unlimited amount and he signed the undertaking as "surety and co-principal debtor". The first respondent was a private company (a juristic person). The court held that in terms of section 8(5) of the National Credit Act a credit guarantee will be regulated in terms of the Act only if the underlying credit facility or credit transaction (ie, the principal credit agreement) is also regulated in terms of the Act. 58 The court held that on the merits of the case the Act did not apply to the mortgage agreement (ie, the principal debt) and therefore did not apply to the suretyship. 59 The court, however, remarked that:
60
There is no doubt that the suretyship obligations of the second respondent theoretically fall within the definition of a credit agreement which encompasses a credit guarantee... in terms whereof -'a person undertakes or promises to satisfy upon demand any obligation of another consumer in terms of a credit facility or a credit transaction … .
The court therefore in this obiter remark accepted that the National Credit Act could apply to a suretyship agreement and that it clearly fell within the definition of a "credit 57
Firstrand Bank Ltd v Carl Beck Estates (Pty) Ltd 2009 3 SA 384 (T).
58 guarantee" as set out in section 8(5). This case also confirms that the Act will apply to a credit guarantee only to the extent that the Act applies to the underlying credit facility or credit transaction (the principal debt) in respect of which the credit guarantee is granted. 61 Where the principal debt is not a "credit agreement" that falls within the scope of the Act, the suretyship will fall under the common law and the surety will not be entitled to raise any of the defences or provisions of the National Credit Act. 62 Also where the principal debtor in terms of the underlying credit agreement is not a "consumer" falling within the ambit of the Act, 63 the surety (even if he is also a co-principal debtor and in his own right constitutes a "consumer" for the purposes of the Act) will also not be entitled to rely on the protection afforded by the Act. 64 Although the obiter view expressed by the court has been supported by the majority of jurists, 65 there are still some that disagree that suretyships fall within the definition of "credit guarantee". 
Firstrand Bank Ltd v Carl Beck Estates (Pty) Ltd
What are the repercussions if the National Credit Act does apply to suretyships?
If the Act were to apply to a suretyship agreement this would have certain repercussions. For example, a surety would be entitled to rely on the various protection mechanisms of the National Credit Act by raising, for example, the defence that the credit guarantee itself amounts to "reckless credit lending", 68 or that the entire underlying credit agreement is unlawful 69 or that a specific provision in that agreement is unlawful. 70 The credit provider would also have to follow the special debt collection procedure set out in the Act 71 if he wished to enforce the credit agreement where the principal debtor has defaulted. In terms of this procedure, a credit provider must inter alia give the surety written notice of the principal debtor's default and his (ie, the surety's) liability, and propose referral to an entity (eg, debt counsellor, ombud or alternative dispute resolution agent
72
) which might resolve any dispute or result in agreement on a plan for full payment. The credit provider would also have to comply with certain time periods linked to the giving of such notice, before approaching a court. Where a surety is over-indebted, he would also be able to apply for the debt relief measures provided for in the Act. 73 The credit provider would not have to submit periodic statements of the account to the surety (consumer) of a suretyship (credit guarantee), until the time that the credit provider first called on the surety (guarantor) to satisfy an obligation in respect of that guarantee.
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The National Credit Act does not stipulate that there are any formalities that need to be complied with for a credit guarantee to be valid, but, section 6 of the General Law Amendment Act 75 requires that the terms of a contract of suretyship must be embodied in a written document signed by, or on behalf of, the surety, in order to be valid and enforceable in the South African law. 76 However, the Act does deal with all of the issues relating specifically to the underlying credit agreement (ie, the principal debt) in order for it to be valid. For example, the Act stipulates certain disclosures that need to be made by the creditor before a credit agreement may be concluded, and the form or format which the credit agreement must take. Furthermore, the Act also prohibits a number of terms that were often found in the standard terms and conditions of many credit agreements in the past. For instance, terms waiving certain common-law rights, such as the liability for latent defects; and terms exempting or limiting the credit provider's liability for pre-contractual misrepresentation or its vicarious liability for employees may not be included in credit agreements. The
Regulations to the Act 77 also specifically provide that the following common-law "rights" (defences) that are available to a debtor may not be waived in a credit agreement: exceptio errore calculi, exceptio non numerate pecuniae and exceptio non causa debiti.
The exceptio non causa debiti is usually renounced in suretyships securing debts not arising from a money debt and as a result of such renunciation the surety will bear the onus of establishing that a principal debt (the cause of action) does not exist.
78
The exceptio non numerate pecuniae is usually renounced where the debt secured by a suretyship arises from a money loan and as a result of such renunciation the debtor will bear the onus of proving that no money was received from the creditor.
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Renunciation of the exceptio errore calculi prevents a surety from disputing the accuracy of previously agreed amounts or accounts. 80 So, since these are defences that were often specifically renounced in contracts of suretyship it can further be argued that it is clear that it was the intention of the legislature to specifically include suretyships in the definition of a credit guarantee and not to include only primary guarantees into the definition of a "credit guarantee", as has been argued by some. One may then ask why the benefits of excussion and division are not also prescribed as remedies or rights that may not be waived. This could be ascribed to the fact that renunciation of the benefits of excussion and division is wholly superfluous and meaningless where sureties, as the practice is, bind themselves as "sureties and coprincipal debtors" with the debtor.
2.5
Does the Act apply to the surety and co-principal debtor to the same extent that it applies to the principal debtor?
It should be noted that where the words "co-principal debtor and surety" are used in a suretyship agreement, the National Credit Act should apply to the surety and coprincipal debtor to the same extent that the Act applies to the principal debtor and the principal debt. If someone has bound himself as co-principal debtor his obligations are co-equal in extent with those of the principal debtor and of the same scope and nature and he is liable together with the principal debtor jointly and severally, which means that a co-principal's debt becomes enforceable at the same time as the principal debt. of a surety who has renounced the benefits of excussion and division. The court also found that in casu the second respondent was sued as a guarantor to the obligations of the first respondent in terms of a credit transaction to which the Act did not apply.
It therefore followed that he could not claim that he was entitled to have received a section 129 notice in terms of the Act (because the Act did not apply to the principal obligation). This implies that a co-principal debtor is entitled to receive the same notice as that to which the principal debtor is entitled (if the Act applies).
Do the reckless credit provisions apply to credit guarantees?
If one accepts or assumes that the National Credit Act applies to a contract of suretyship and such a contract is a credit guarantee, it is quite possible that a credit provider is obliged to conduct a section 81(2) assessment before concluding such a contract. In order to determine whether or not such a duty does in fact exist, section 81(2) should be analysed in more detail.
The reckless credit provisions
The National Credit Act introduced direct measures aimed at preventing reckless credit granting, and debt-relief measures directed at dealing with overindebtedness. 86 These direct measures are found in sections 78 to 88 of the Act.
This part of the Act does not, however, apply to credit agreements where a juristic person is the consumer. 87 The provisions of the Act aimed at preventing the reckless granting of credit do not apply to school or student loans, emergency loans, public interest credit agreements, incidental credit agreements or a temporary increase in the credit limit of a credit facility. Therefore, before a credit provider and a consumer enter into a credit guarantee agreement (and by implication also a suretyship agreement), the credit provider must conduct a section 81(2) assessment of the proposed consumer if the credit guarantee is a guarantee falling within the ambit of the National Credit Act. covered by the definition of a "credit guarantee" and that a contract of suretyship, therefore, does not qualify as a credit agreement in terms of the National Credit Act.
But, in our view, based on the numerous reasons provided above, 101 it appears that the suretyship contract does, in fact, fall within the definition of a "credit guarantee"
and that the Act does, therefore, apply to suretyships. Of course, the best solution to resolve the uncertainty would be if the legislator could clarify the matter by amending the Act. However, the chances of that happening seem to be slim at present.
Furthermore, if it is accepted that a contract of suretyship constitutes a credit guarantee, the reckless-credit provisions in the Act will also apply to suretyships that fall within the scope of the Act. The reckless-credit provisions stipulate that a credit provider may not enter into a credit agreement without first taking reasonable steps to assess the consumer's understanding of the risks and costs of the proposed credit and his rights and obligations under a proposed credit agreement. Failure to conduct this reckless-credit assessment could lead to suretyship agreements being declared reckless. Credit providers therefore must conduct a section 81(2) assessment even if the credit agreement is a credit guarantee (ie, a suretyship).
So, to conclude, credit providers might have to review their assessment procedures in order to conduct affordability assessments even when the credit agreement involved is a suretyship agreement. Failure to do so may lead to many suretyship agreements being declared reckless. Credit providers should also ensure that they send section 129 notices to co-principal debtors if the principle debtors are entitled to receive such notices. Where legal action is taken against sureties, credit providers should also follow the special debt collection procedures set out in the Act, when the Act applies to the suretyship agreement.
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See the full discussion in paras 2.3-2.5 above.
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